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As a way of non-parties to influence the court decision, expert legal opinion has 
widely existed in Chinese judicial practice; but the controversy on it has never 
stopped. Many scholars believe that expert legal opinion is lack of neutrality and 
influences judicial independence, more importantly, has no legal basis. Actually, it is 
common in U.S. that non-parties influence the court decision through submitting 
amicus curiae brief. Amicus curiae has become a mature system in America, so it is 
widely adopted by many countries of common law system and continent law system. 
The author maintains that there exists a common effect between American amicus 
curiae and Chinese expert legal opinion. Therefore, it shows realistic significance to 
use American amicus curiae for reference to refine our country’s expert legal opinion 
system.  
Besides foreword and epilogue, there are three chapters in the paper: 
Chapter One is the summary of American amicus curiae. This part introduces its 
concept, origin, development, background factor for its prevalence, primary legal 
provision and its two types. Through a detailed account, we can have a general 
understanding of the operation of amicus curiae in American judicial practice. 
Chapter Two explores the value and limitation of American amicus curiae. This 
part discusses the values of amicus curiae in real operation from the perspectives of 
court, parties and the public, and meanwhile points out its limitation. 
Chapter Three is about refining China’s expert legal opinion system through 
using American amicus curiae as reference. First, it introduces the expert legal 
opinion system and points out its limitation in real operation. Second, it discusses the 
feasibility of refining China’s expert legal opinion system through using American 
amicus curiae as reference. Third, based on the China’s judiciary reality, the author 
puts forward some suggestions on the regulation of expert legal opinion through using 















The innovation of this paper lies in the analysis of the value and limitation of 
amicus curiae, and bringing forward the detailed opinions on the refinement and 
regulation of expert legal opinion. 
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第一章  美国“法庭之友”制度概述 
第一节 “法庭之友”的含义及起源 
一、“法庭之友”的含义 
























                                                        
① 翁国民．“法庭之友”制度与司法改革[M]．北京：法律出版社，2006．1． 
② MICHAEL J. HARRIS. Amicus Curiae: Friend or Foe? The Limits of Friendship in American 
Jurisprudence[J]. Suffolk Journal of Trial & Appellate Advocacy,2000,(5):4. 
③




























第二节  美国“法庭之友”的发展历程 
一、初步确立阶段 
美国司法实践中，“法庭之友”第一次出现是在 1823 年的 Green v. Biddle④一
案中，美国法院首次通过判例的形式确认了“法庭之友”制度。 该案的焦点在
于肯塔基州和弗吉尼亚州的土地产权争议，由于案件涉及到肯塔基州众多土地所
有人的权利和要求，法院批准 Henry Clay 以“法庭之友”的身份代表肯塔基州





从 1823 年到 20 世纪初的 100 年间，是美国“法庭之友”的初步确立阶段，
这一时期有“法庭之友”参与的案件还较为罕见。即使是在 20 世纪初的第一个
十年里，这类书状也只占到联邦法院案件总数的 10%。⑥当时能够充当“法庭之
                                                        
① Horton v. Ruesby, 90 Eng. Rep. 326 (1686). 
② Coxe v. Phillips, 95 Eng. Rep. 152 (1736). 
③
 MICHAEL J. HARRIS. Amicus Curiae: Friend or Foe? The Limits of Friendship in American 
Jurisprudence[J]. Suffolk Journal of Trial & Appellate Advocacy,2000,(5):4-5. 




 JOSEPH D. KEARNEY,THOMAS W. MERRLL. The Influence of Amicus Curiae Briefs on the Supreme Court 











































20 世纪 50 年代晚期，最高法院大法官的态度开始转变。在公开的意见书中，
大法官 Frankfurter 和 Black 对司法部总律师在所有案件中都拒绝“法庭之友”
介入的做法表示了不满。到了 1959 年，希望介入诉讼的“法庭之友”被当事人
拒绝后转而向最高法院提出的申请中，获得最高法院许可的申请数量已经远远超
                                                        
①
 NANCY BAGE SORENSON. The Ethical Implications of Amicus Briefs: A Proposal for Reforming Rule 11 of 
the Texas Rules of Appellate Procedure [J]. St. Mary's Law Journal , 1999,(30):1227. 
② 翁国民．“法庭之友”制度与司法改革[M]．北京：法律出版社，2006．3． 
③ JOSEPH D. KEARNEY,THOMAS W. MERRLL. The Influence of Amicus Curiae Briefs on the Supreme Court 
[J]. University of Pennsylvania Law Review, 2000,(148):762. 
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